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Use of Flag for Advertising. 


Tie New York statute making it unlaw- 
ful. not only to mutilitate, or in any way de- 
file or cast contempt upon the national flag, 
or the state flag or ensign, but also to put 
thereon, or attach thereto, any words, 
marks, or advertisements of any nature, or 
to manufacture, or sell, ete., any merchan- 
dise or receptacle of merchandise bearing a 
representation of such flag for advertising 
purposes, was passed upon in the case of 
People ex rel. MePike v. Van De Carr, by the 
appellate division of the supreme court in 
the first department a few days since. The 
prosecution under the statute was for sell- 
ing, or exposing for sale, cigar boxes bear- 
ing a representation of the United States 
flag for advertising purposes. A writ of 
habeas corpus was dismissed by the lower 
court, but the order of dismissal was re- 
versed by the appellate division, and the 
prisoner discharged from custody, on the 
ground that, while the provisions of the 
statute ugainst mutilation of the flag were 
constitutional, and this might include the 
printing of an advertisement upon it, those 
provisions of the statute which made it a 
criminal offense to use the flag, or a rep- 
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sn 


1904, No. 10. 


resentation thereof, in connection with the 
advertising of merchandise were not a le 
| gitimate exercise of the police power, but 
j}made an unwarrantable interference with the 
liberty of the citizen. It was also held that 
| there was an unreasonable discrimination in 
the statute, which made such prohibition as 
| to use of the flag in connection with me 
chandise, but permitted jewelers, newspa- 
per proprietors, stationers, ete., to use a 
| representation of the flag on stationery, jew 
| elry, newspapers, periodicals, diplomas, ete. 

This New York case is substantially in 
harmony with that of Ruhstrat v 
185 Ill. 133, 49 L. R. A. 181, which denies 
that the police power of a state extends 
to the prohibition of the use of the na- 
tional flag for advertising purposes, and al- 


People, 


so holds that such prohibition is an uncon- 
stitutional when the law 
permits the use of the flag as an emblem for 
| publie or private exhibitions of art. 

| ‘The denial of the power of a state leg- 
| islature to prohibit the use of the national 
| lag for advertising, on the ground that it 
| is not a proper exercise of the police power. 
| impliedly denies that any question of public 
| policy of the state is involved in such use 
of the flag, or else denies that the legisla 
} ture is the proper authority to determine 
what such public policy is. Though two 
able courts have decided that such a stat- 
ute is unconstitutional, there seems to be. 


discrimination 


| nevertheless, much reason in contending that 
this is a question of public policy, which it 
| is the business of the legislature, and not 
of the courts, to decide. 

But if it be correct to hold that the state 
law cannot prohibit the use of a represen- 
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tation of the flag in connection with adver | the ease, contend that it is not so when 
tising, ii does not follow that Congress |construed in connection with the llth 
might not do so. The court points out the| Amendment to the Constitution, prohibit- 
fact that at present there is no act of| ing suits against a state by citizens of an- 
Congress restricting such use. It would] other state or country. They contend that 
seem to be entirely competent for Congress| the mere acquisition of the bonds by the 
to put such restrictions as it might deem] state of South Dakota did not make the 
hest upon the use of the national flag, or| claim upon them a justiciable and enforce- 
representations thereof. The symbols or de- | able right, if before such acquisition it was 
vices which appear on the flag, the official | not so. The majority of the court hold 
seal, the coins, and the paper currency of | that, as there was a mortgage securing these 
the government are, in fact, the creations of | bonds, the court might grant a decree for 
the government itself for specific purposes.|the sale of the interest of the defendant 

The power of the government, which adopts | state in that part of the security to which 
such symbols and devices for legitimate gov- | these bonds were entitled. The dissenting 
ernmental purposes, to restrict the use of} justices hold that the mortgage was indi- 
them, or any imitations, copies, or represen- | visible, and that no sale could be made of 
tations of them, for other purposes, seems | any part of the security without destroying, 
hardly open to dispute. To what extent it | or materially impairing, the rights of prior 
is for the public interest to restrict their use | lienholders. The decree entered, however, 
by private individuals is a question of public | was that the state pay the amount due, and, 
policy, which belongs to Congress, rather | in default thereof; that an order of sale be 
than to the courts, to decide. With respect to | issued to sell at public auction all the in- 
matters of this kind, the flag belongs to the | terest of the defendant state in 100 shares 
same category as the seal of the govern-| of the stock which was mortgaged to secure 
ment, and the money, bonds, ete., which the} the bonds. What relief, if any, would be 
government issues. The evils or dangers! open if the sale of the mortgaged property 
to be guarded against by imitations are not | did not result in the payment of the de- 
the same for each of these matters, but for | cree, the court did not undertake to decide. 
them all the question of the power of the| The decision, therefore, while it may be a 
government to protect its own official sym- | far-reaching one in establishing by a bare 
bols, devices, ete., from any use which is con- | majority of the court the right of one state 
trary to publie pelicy, is substantially the | to bring an action against another on a mon- 





same. ey claim acquired from a private citizen, 

may prove to be of small practical effect so 

far as the actual coilection of such claim 

: . is concerned, since it is limited to the sale 
Action by One State Against Another) . fee . : 

. of property mortgaged to secure the claim 

on Bonds. }sued upon. What remedy there may be when 

| there is no such mortgage, or when the 


aoe 





‘Jurisdiction ot the Supreme Court of the | mortgage proves insufficient, is not decided. 
United States in an original action by one | 
state against another to enforce payment of | a 
state bonds secured by mortgage has just | : ee 
been asserted in the case of South Dakota Risks of Riding on a Pass. 

v. North Carolina, Adv. S. U. S. 1903, p. —_— 

269. The original jurisdiction given by the| The announcement that the Supreme 
Constitution to the Supreme Court, of “con- | Court of the United States “has settled the 
is; much mooted question as to the responsi- 
held, by five of the nine justices of the] bility of a railroad for injuries incurred by 
court, to inelude the cause of action in ques- | a passenger riding on a free pass when the 
tion, although the complainant state had] pass stipulates that the company will not 
aequired the bonds by donation, from a pri-| be liable for any damages to the passenger” 
vate citizen of a state other than the defend- | is made by an editorial in a leading news- 
ant. The four dissenting justices, though | paper, referring to a decision just handed 
admitting that this constitutional provision | down by the Supreme Court. The editorial 
might, in itself, be broad enough to cover | goes on to explain the grounds of the de 
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troversies between two or more states, 
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cision, and points out that, while many 
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sustained in Townsend v. State, 147 Ind. 


courts have held that the railroads are not | 624, 37 L. R. A. 294, and State vr. Ohio Oil 


protected by such stipulations, this deci- 
sion, which holds that they are, is conclu- 
sive. The editorial explains that those who 
use such passes will now have to protect 
themselves by taking out additional policies, 
instead of looking to the railroads for dam- 
ages in case of accidents. Possibly this edi- 
torial may not mislead anybody to his dam- 
age, but it is, of course, based on a complete 
misconception of the effect of the’ decision. 
As shown by a note in 22 L. R. A. 794, the 

f the risks of | 
riding on a free pass are not agreed. Some | 
of the best courts in the United States hold 


authorities on this question o 


that a stipulation of a passenger riding 





on a* pass to assume the risk is void as 
against public policy, and the law in the | 
states where such rule has been established 
by the state courts is, as every lawyer ought 
to know, entirely unchanged by this de- 
cision of the highest Federal court. The 
question involved is not one of a Federal 
nature, and therefore the decision of that 


court is in no sense binding on the state 


courts, though it is probable that a major- 
ity of the state courts are in harmony with 
It. 


—— = a 


Wasting Water of Artesian Well. 
\ Wisconsin statute making it unlawful 


for the owner of an artesian well to wast« 


or unreasonably use the water therefrom, to | 


the detriment of any other artesian well in 
the vicinity, is held unconstitutional in Hu 
ber v. Merkel, 62 L. R. A. 589, on the 
ground that it takes private property for 
private use without compensation, and does 
not constitute a proper exercise of the po 
lice power. ‘The right of a landowner to 
sink a well and use percolating waters as he 
will, without regard to the effect thereof 
upon his neighbor’s well, is held to be an es- 
tablished property right; and, therefore, a 
statute that prohibits it, without undertak- 
ing to exercise the right of eminent domain, 
or to make compensation for the property 
right thus taken, is deemed to be in con- 
flict with the constitutional provisions as 
to taking property for public use. The stat- 
ute in question is very similar to the In- 


Co. 150 Ind. 21, 47 L. R. A. 627, Affirmed by 
the Supreme Court of the United States in 
177 U. S. 190, 44 L. ed. 729. But the Wis- 
consin court points out that, in the case of 
Manufacturers Gas & Oil Co. v. Indiana 
Natural Gas & Oil Co. 155 Ind. 461, 50 L. 
R. A. 768, the Indiana court drew a distine- 
tion between natural gas and subterranean 
water, and said that, if the gas could be 
dealt with as subterranean water, there 
would be little difficulty in determining the 
rules by which the rights of landowners and 
other persons interested should be governed. 
The chief distinction, however, is that the 
gas is confined within limited territorial 


| areas, and is not found generally distributed 


This fact affects the relative 
values of these different subterranean sub 


like water. 


| stances, but not the principle which ought 


to govern the property rights of the land- 
owner to such substances within the soil. 
Analogy would require the courts to deter- 
mine the rights of the landowner as to per- 
colating oil and gas in accordance with the 
| law as to his rights in percolating waters. 
But the interest of the public in oil and gas 
is so great that some of the courts seem un- 
willing to be bound by what they under- 


| stand to be the rules as to percolating wa- 
ters. Therefore, inasmuch as they deem the 
law as to waters to be established contrary 
to what they deem the just rule for oil and 


gas, they refuse to follow the analogy, and 
| adopt an independent rule as to oil and 
gas. It cannot be said, however, that the 
law as to these latter substances is yet free 
from uncertainty. The disposition of the 
courts to abandon the analogy between these 


substances and percolating water makes an 
admirable illustration of the way courts 


| are influenced by considerations of the pub- 


lie interest to modify or evade principles 
of law that have long been regarded as set- 
tled. 

The doctrine that the right of a land- 
owner to draw percolating water from his 
land is absolute, without regard to the in- 
jury that he may do to adjoining landown 


ers, though emphatically stated by the Wis 


consin court in the case above, and made 


the basis of its decision against the consti 





tutionality of the statute involved, is by no 


diana statute prohibiting the waste of gas | means beyond question. It is true that the 





or oil from flowing wells. That. statute was | general trend of the decisions as to perco 
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the effect that a 


landowner might do with them as he would; 


lating water has been to 











but these cases have been for the most part 
































those involving only the right to use such 
for 
uses that did not drain any great quantity 
of land. 
of civil appeals of Texas—East v. Houston 


water for domestic purposes, or other 


In a case just decided by the court 


& T. C. R. Co. 77 S. W. 646—the right of 
a railroad company to draw thousands of 


gallons of water per day from a great well 
by means of a steam pump, thereby exhaust- 
ing the percolating waters from the land of 
adjoining owners, was denied on the author- 
ity of Bassett v. Salisbury Mfg. Co. 43 N. 
H. 569, 82 Am. Dee. 179; Forbell v. New 
York, 164 N. Y. 522, 51 L. R. A. 695, and 
other cases. This court adopts the doctrine 
that the landowner’s right to percolating 


ited to the amount necessary for the rea- 
The New 
York case referred to is to a similar effect, 


sonable use of the land as land. 


and the court recognizes this test of rea- 
sonableness, saying: “In the absence of con 
tract or enactment, 


able 


whatever it is reason- 
for the owner to do with his subsur- 
face water, regard being had to the definite 
rights of others, he may do. He may make 
the most of it that he reasonably can.” This 
is also the doctrine of Katz v. Walkenshaw 
(Cal.) 70 Pae. 665, which denies the right 
to take water from an artesian well for sale 
to the detriment of a neighbor. 


=quarely conflicts with the Wisconsin case. 


percolating waters, as well as to gas and 
oil, the law is not yet entirely free from 
uncertainty. 


——- oe. 





water is not absolute, but qualified and lim- | 
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in a criminal trial is inadmissible to prove 
the guilt but this rule is 


not without limitations and exceptions. The 


of the accused; 


facts and circumstances which tend to prove 
any of the essential clements or ingredients 
of the for on 
trial are not to be rejected as evidence sim- 


crime which the aceused is 


ply because they prove, or tend to 
prove, that the accused had committed an- 
other and distinct crime. 


may 


For instance, the 
existence of a motive to commit the crime 
charged may be shown by proving another 
| offense, if there is an apparent connection 


or relation between the imputed motive and 


such crime. To similar effect, when proof 


of wicked intent or guilty knowledge is nec 
essary and material to establish guilt, evi 
dence of a distinct offense different from 
| that for which the accused is being tried 
may be given, if such proof will establish 
|} such intent or knowledge. Another class of 
cases in which evidence of a distinct crime 
may be proved in a criminal case consists 





This very | 


It is, therefore, obvious that, with respect to 


of those in which the different crimes con- 
stituted part of one entire transaction. 
Again, to prove the identity of the person 
who committed the offense, evidence of other 
| crimes may be competent. 


Where the ac- 
cused, though admitting that he did the 
act charged, claims that it was done as the 
result of a mistake or accident, this may 
be rebutted by facts which tend to disprove 
such a claim, even though these facts in- 
volve the commission of other crimes. 
The fact 
dicted for, or convicted, or even acquitted, 
| of, the independent crime of which evidence 
is offered, does not in any way affect the 
question of the admissibility of such evidence. 
But, since the competency of evidence of dis- 
tinct crimes, when offered against the ac- 


that the accused has been in- 














cused, is only to prove some particular ele- 
ment or ingredient of the crime for which 
he is on’ trial, it is the duty of the court to 
give instructions to the jury that they must 
| consider the evidence only for that particu- 
62 L. R. A. 193, discussed at great length lar purpose; and in some cases the courts 
the exceptions to the rule that evidence of | have gone so far as to hold that this must 
7 done, even if it is not requested, and 
| 

| 

| 


Evidence of Other Crimes in Criminal 
Cases, 





‘The famous Molineux Case, 168 N. Y. 264, 


one crime is not admissible to prove anoth- 


er. An enormous number of eases have in- | that the failure to do it is not excused by 


volved this question in some.of its phases. | the lack of any exceptions to an omission or 
(heir results, as shown by the annotation | refusal to give such instructions. 
to the case, are substantially as follows: | The soundness of the general rule needs 
Ihe general rule is that evidence of a sep- | no discussion. 

| 


committed 


The fact that a person has 


arate, independent, and distinct crime from crime ought never to be 


one 
that which is the subject of judicial inquiry 


proved for the general purpose of raising @ 
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this rule of exclusion are no less reason- 


the crime for which the accused is on trial, 
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of the controversy essential to this ju- 
risdiction: (a) in general; (b) valid 
ity of Federal iaw; (c) questions re- 
specting Federal authority; (d) re 
ible. If the proof of another crime estab- } pugnancy of state statutes or author- 


mother. But the necessary limitations of 


lishes also a distinct fact, which constitutes | ity to Federal law: (1) state author- 


ity; (2) state statutes generally; (3) 
state legislation impairing contract 
obligations; (e) rights and immunities 
claimed under Federal law: (1) in 
general; (2) full faith and credit; (3) 
former jeopardy; (4) commerce; (5) 
due process of law; (6) equal protec- 
tion of the iaws; (7) treaty rights; 
(8) land titles; (9) title to office; 
(10) mining claims; (11)  bank- 
ruptcy; (12) national banks; (13) 
citizenship; (14) indlans; (15) con- 
tracts; (16) vested water rights; (17) 
legal tender; (18) exemption from 
tdmissibility of such evidence when it is | taxation; (19) customs and internal 
revenues; (20) removal of causes; 
(21) navigation; (22) civil rights; 


an essential part of the proof of the guilt of 


the exclusion of such proof would be un- 
reasonable. It is, indeed, possible that a 


jury may sometimes be prejudiced against 
the accused by proof of his having com- | 


mitted some other crime, even though they 


ive instructed that they must consider it 


mly with respect to the proof of some spe- 
itic fact. But this is a slight and remote 


possibility, which ought not to preclude the 


lireetly pertinent to the proof of some es- 





sential faet in the case on trial. This has (23) patents for inventions; (24) 
been the substance of the conclusion reached slavery; (25) limitation of actions; 
ww the courts. | (26) miscellaneous; (f) questions of 
. local or general law are not Federal: 
(1) in general; (2) practice and pro- 

Le a cedure; (3) validity of state legisla- 

tion under state Constitution; (4) 
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statutory construction; (5) questions 
of fact; (V.) conclusion 513 
Attachment, 
See LBONDs. 
Bail and Kecognizance, 


Book 62, Parts 3 and 4. | See Bonps. 


Bastardy. 


See LBonps. 


Mentioning only complete notes therein con 
tained, without including mere reference notes | 
to earlier annotations. j 


Bonds. 
Form of judgment on penal bonds: (1.) 
Introduction. (comprising English stat- 
| utes and decisions): (a) the necessity 
for 4 & 5 Anne, chap. 16; (b) annu 
ity and instalment bonds; (c) excep 
in the name of another party :—(1.) | tions to the scope of 8 & 9 Wm. IIL; 
In general; (II.) Hability of beneficial (d) form of judgment under the stat- 
plaintiff! for costs: (a) under Code and | ute 8 & 9 Wm. III.: (e) summary; 
statutory provisions : (1) in New York ; (I1.) proper form of judgment (under 
(2) In other states ; (b) in the absence statutes and decisions in the United 
of statutory provisions: (1) in eject- States); (a) in general; (b) when the 
ment cases; (2) in other cases; (IIT.) j condition is for the payment of a sum 
costs against third parties defending certain at a day certain; (c) when the 
(a) in ejectment cases; (b) in other condition is for the performance of 
cases ; (1V.) costs against third par- covenants or collateral agreements: 
ties agreeing to pay the same; (V.) (1) in general; (2) annuity and in- 


Action. 
Liability involved in the exercise of the 
right to control or earry on litigation 





ane 617 stalment bonds; (3) appeal bonds; 
Annuities. (4) attachment bonds; (5) bail bonds; 
Annuity Bonds, see Boxps, 439 | (6) bastardy bonds; (7) certiorari 
Appeal. bonds; (8) injunction bonds; (9) in 
See also Bonps. ; demnity bonds; (10) official bonds ; 
What adjudication of state courts can (11) post-obit bonds; (12) replevin 
be brought up for review in the Su- | bonds; (13) title bonds; (III.) effect 
preme Court of the United States by | p43 ey Te ar 9 
writ of error to those courts :— (I.) Co OEE PERE i) ee = 
Scope of note; (I1L.) introduction; | Certiorari. 
(Lil.} nature of decisions reviewable : | See Bonps. 
(2) finality of determination; (b) | Constitutioal Law. 
adjudication must be that of the high- Review in Supreme Court on writ of error 
est state court; (c) when adjudication of constitutional questions, see Av- 
is rendered in a suit; (1V.) the nature | PEAL, 
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The part containing any note 


“gold” before the word “dollars” 


held, in Foxworthy vt. 
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Costs. 


Liability for, of party controlling or car 
rying on litigation in name of an- 
other 

Homestead. 

Enforcement of mechanic's lien against 
building only erected upon homestead 
lands 


Husband and Witle. 


Mechanic's lien on building erected by 
husband on wife's land 
Injunction. 
See Bonps. 
Judgment. 
Form of judgment on penal bonds 


Landlord and Tenant. 
Mechanics’ liens on buildings erected by 


lessees upon lessors’ land 


Liens. 
Mechanics’ 


distinct 
(11.) in- 


liens upon buildings 
from the land :—(I.) 
troduction; (III.) in general: (1V.) 
erection upon land of a stranger; 
(V.) extension of erection upon ad- 
joining land; (VI.) erection by hus- 
band upon wife's land; (VII.) erection 
upon homestead lands; (VIII.) erec- 
tion upon leasehold estates; (IX.) 
erection by vendee of the land under a 
contract of purchase; (X.) erection 
upon iand vested in third parties by 
deed of trust; (XI.) failure of descrip- 
tion of the iand in affidavit of claim; 
(XII.) summary 


Scope ; 


Post-Obit. 
See 


S0NDS. 


Reservoir. 
See 


WATERS. 


Supreme Court of United States. 
Appeal to, see APPEAI 

Waters. 
Liability 


for withdrawing 


reservoir 


watel lrom 


with Cas! 


eee -— 
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Action. 


See 


NEGLIGENCE, 


Alteration of Instruments. 


Colby (Neb.) 


A. 393, to be a material alteration. 
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300 
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AND COMMENT for one year for 


The unauthorized insertion of the word | road train is held, in Illinois C. 
in an in- 
strument after its execution and delivery is | a passenger, so as to require the company 
62 L. | 
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Appeal. 


A decision by a state supreme court that 
the granting of a nonsuit, instead of sub 


| milting the case to the jury, where the facts 


are admitted, does not deprive plaintiff of 
due process of law, is held, in Apex Trans- 
portation Co. v. Garbade (Or.) 62 L. R. A. 
513, not to raise a Federal question which 
will entitle him to a writ of error from the 
Supreme Court of the United States. 


Banks. 

bank 
its passing into the hands of a receiver are 
held, in First Nat. Bank v. (C. C. 
A. 7th C.) 62 L. R. A. 559, to destroy the 
right of holders of its checks to the funds 


The insolvency of a national ant 


Selden 


called for by them, even in a state wher 
the holder of a check is regarded as the 
owner of the fund, and entitled to maintain 
an action for it against the drawee. 


Bills and Notes. 


See EVIDENCE. 


Bonds. 


A bond securing payment of monthly in 
stalmenis of alimony is held, in Burnside 
v. Wand (Mo.) 62 L. R. A. 427, not to be 
within the terms of a statute providing that, 
in of actions “for the 
breach of any condition other than the pay- 
; ment of money,” or for “any penal sum for 
the nonperformance of any covenant or writ- 
| ten agreement,” the judgment shall be for 
| the whole amount of the bond, which shall 
remain as security for future defaults, and 


eases upon bonds 


the execution shall be for the damages ac- 
| erued, 


Carriers. 
One intending to take passage on a rail- 
%. Co. v. 
Laloge (Ky.) 62 L, R. A. 405, not to become 






| to protect him from assaults by strangers, 
| py resorting to its premises an unreason- 
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' 
able time before the departure of the train, | in different places, is held, in Love v. Liddle 


in the absence of an agreement on its part 
to do so. 

A regulation of a railroad company for- 
bidding passengers from going to sleep in 
its waiting rooms, or lying down on the 
benches therein, is held, in Central of Geor- 
gia Ry. Co. v. Motes (Ga.) 62 L. R. A. 507, 
not to be unreasonable, so as to render the 
earrier liable for the act of its servant in 
using unnecessary force to compel observ- 
ance thereof on the part of a passenger 
who had persistently desregarded it. 

The mere purchase, by a husband, of an 
ordinary railway ticket for his wife, is held, 
in Aiken v. Southern R. Co. (Ga.) 62 L. R. 
A. 666, not to constitute a contract for the 
safe transportation of the wife, in favor of 
the husband. 


Charity. 


A devise of a fund to be distributed by the | 


, 


executor “to the poor,’ 
held, in Thompson v. Brown (Ky.) 62 L. R. 
A. 398, to be valid, under a statute making 
valid gifts “which shall have pointed out 
with reasonable certainty” the purpose of 
the charity and the beneficiaries thereof. 


Commerce. 





Fixing the rates to be charged by an in 
terstate carrier for carriage, within the 
state, of a shipment which is delivered to 
the carrier at a point in another state, is 


held, in Southern Express Co. v. Goldberg | 
Va.) 62 L. R. A. 669, to be beyond the pow- 


er of a state. 


Constitutional Law. 





Making all corporations liable for inju- 
ries to employees through defective machin- 
ery, notwithstanding the employees had 
knowledge of the defect, when the same lia- 
bility is not placed on private individuals, 
is held, in Ballard v. Mississippi Cotton Oil 
Co, (Miss.) 62 L. R. A. 407, to deny the cor- 
porations the equal protection of the laws. 

Regulating the jurisdiction of justices of 
the peace by a classification of the cities in 
which they reside, so as to make it different 





in his discretion, is | 


(Utah) 62 L. R. A. 482, to be unconstitu- 


| tional, where they are constitutional offices, 
; and the Constitution prohibits special laws 


| regulating their jurisdiction or duties, and 
| a general law has been passed applicable to 
| all justices within the state. 
| <A statute prohibiting the waste of water 
| from artesian wells to the injury of wells 
of neighboring proprietors is held, in Huber 
v. Merkel (Wis.) 62 L. R. A. 589, not to be 
justified as an exercise of the police power. 
| Forbidding the erection of a boundary 
| fence exceeding 5 feet in height for the sole 
purpose of annoying adjoining property 
| owners is held, in Horan v. Byrnes (N. H.) 
| 62 L. R. A. 602, not to deprive the landoawn- 
| er of any property right. 


| Copyright. 

The copyright of a law book is held, im 
Edward Thompson Co. v. American Law 
| Book Co. (C. C. A. 2d C.) 62 L. R. A. 607, 
not to be infringed by a subsequent work on 
| the same subject, where the second author 

merely collected all available citations, in 
cluding those found in the copyrighted work. 
}and, after examining the text-books and 
| opinions, used those which he considered 

available to support his own original text- 


Corporations. 
Sce ConstTiITUTIONAL LAW. 


| 


Estoppel. 


Estoppel to plead the statutory bar to an 
action for personal injuries is held, in Hol- 
man v. Omaha & C. B. Ry. & Bridge Co. 
(lowa) 62 L. R. A. 395, to arise where, 
pending negotiations for settlement, defend- 
| ant gave assurance that the bar would not 
be pleaded, and plaintiff, relying thereon, 
neglected to bring suit until the statutory 
period had elapsed. 

One who takes the benefit of a deed in his 


favor, which was made part of a transac- 
tion by which some of his property was 
deeded to a third person by the common 
grantor under the mistaken belief that it 
| belonged to the grantor, is held, in Barrier 
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L. R. A. 421, to have 


no right, after the lapse of several years, 


> 
\. 


Kelly (Miss.) 62 
during which he knows that the other gran- 
tee is receiving the rents and profits of the 
property, to repudiate the election and as- 


sert his title thereto. 


Evidence. 
Parc) evidence is held, in Young v. Sehon 
W. Va.) G2 L. R. A. 499, to show the re- 
lation which the promisee in a non-negoti- 
ible note and another person, who have put 
their signatures on the back in such a man- 
ner as would make them first and second in- 
dorsers respectively if the note were nego- 
tiable, bear to 


against them on such note. 


one who asserts a liability 


\ civil engineer is held. in Seott v. Asto- 
& C. R. R. Co. 62 L. R. A. 543, 
‘o be entitled to give in evidence his opinion 


rha (Or.) 
respecting the proper slope of an embank- 
ment which may affect the safety of a rail- 


road track, although he has no acquaintance 


with railroad building, if he has knowledge 


of the subject derived from study of works 
of civil engineering, and from practical ex- 
perience in the construction of roads, ditch- 
to 
works upon the subject as corroborating his 
opinion. 


es, and eanals, and refer to standard 


Fences. 


See ConsrireTIONAL Law. 


Insurance. 


See also CONSTITUTIONAL LAW: NEGLIGENCE. 





fhe nenpayment of a note for part of the | 


tirst premium on an insurance policy made 
payable to the order of the agent, who re- 
ported the premium paid and the policy de- 
held, in Union Life Ins. Co. v. 
(Neb.) 62 L. R. A. 390, not to enti- 
company to deny liability on the 
which provided for 


livered, is 
Parker 
tle the 
policy, 


its suspension’ 


during default on any note given for pre- 
miums, where the agent’s contract entitles 
him to the whole of the first premium as 
his commission, and he was charged with 
the amount thereof, and sold the note, and 


the insured died after its maturity without 





COMMENT. 


| ela paid it, after which the eompany 
| bought it from the agent’s indorsee. 
Failure to comply with the requirement 
immediate notice of the death 
insured against accidents, and for proofs of 
| death within two months, is held, in Munz 
v. Standard L. & A. Ins. Co. (Utah) 62 L. 


rR. A. 485, not to absolve the insurer from 


for of one 





liability on the policy, where the beneficia 
ry, who resides some distance from the place 
of the learn of it or 
of the policy until more than the required 
time has elapsed, if the requirements are 
complied with within a reasonable time aft- 
er 


accident, does not 


the facts are ascertained. 

The of master and servant is 
held, in Tompkins v. Pacific Mut. L. Ins. Co. 
(W. Va.) 62 L. R. A. 489, to exist between 
an insurance company and its medical ad- 
viser in making an examination of an in- 


relation 


jured person holding an accident policy is- 
sued by the company; and the company is 
held to be answerable for injuries result 
ing from the negligence or misconduct of 
its agent in making the examination. 

The fall of a building because of an ex 
plosion in a burning building in the vicin 
ity is held, in Hustace v. Phenix Ins. Co 
(N. Y.) 62 L. R. A. 651, not to be within 
the protection of a policy insuring against 


direct loss or damage by fire, where the 
policy also provides that the insurer shall 
not be liable for loss caused directly or in 
directly by explosion of any kind. 

A proviso for paid-up insurance, in a stat 
ute governing the adjustment of claims upon 
of pre 

miums, is held, ii Nichols v. Mutual L, Ins 
| Co. (Mo.) 62 L. R. A. 657, not to mean paid 


policies forfeited for nonpayment 


| up temporary insurance for the full amount 
lof the policy. 


} —- 


Judgment. 


See Bonps, 


Justice of the Peace. 


| 
| 


See CONSTITUTIONAL Law, 
Libel. 
Statements as to the carelessness of a 


physician in the treatment of obstetrical 
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ases, made in the preamble to the order of 
a board of health regulating the conduct of | 
physicians in the treatment of such cases, | 
ire held, in Mauk v. Brundage (Ohio) 62 
L. R. A. 477, not to be privileged, 


Liens. 
A mechanic's lien is held, in Zabriskie v. 
Greater America Exposition Co. (Neb.) 62 
L. R. A. 369, to attach to a leasehold inter- 
est and to buildings erected by one tenant 
und sold to another who has acquired a lease 
f the same interest, notwithstanding the 
removal of the buildings at the end of the 
term-is expressly required by the lease. 


Limitation of Actions. | 


See also ESTOPPEL. 





Until the close of the husband’s curtesy | 
estate, possession of land owned by husband | 
ind wife in joint’ tenancy by a purchaser | 
under an executory contract of the husband | 
ilone, followed by a deed at the wife’s death | 
purporting to convey in fee the whole tract, 
is held, in MeNeeley v. South Penn Oil Co. 

Va.) 62 L. R. A. 562, not to be adverse 
to the wife’s heirs, so as to start the run- 


ring of the statute of limitations, to whom, 
ww statute, the wife’s moiety descends, sub- 
eet to the eurtesy estate. 





Master and Servant. 


See also CONSTITUTIONAL LAW; INSURANCE. 





A gas company giving strangers permis- } 
sion to take cinders from the end of its 
iump, which is reached by a track laid over 
the cinders, is held, in Chandler v. Kansas 
City, Missouri, Gas Co. (Mo.) 62 L. R. A. | 
474, not to owe its employees the duty 
f anticipating that the licensees may take | 
them from beside the track, so as to under- 
mine it and make it unsafe for use, and of 
taking precautions against such conduct. 


That repairs promised by an employer to 
be made upon a defective machine “the fore 
part of the following week” had not been 
made by Wednesday is held, in Rice v. Eu- 
reka Paper Co. (N. Y.) 62 L. R. A. 611, 


not to deprive an employee who complained 
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of ‘the defective condition of the machine, of 
the benefit of the rule that an employee who 
continues work in reliance on the master’s 
promise to repair does not assume the risk 
of defects during the reasonable time al- 
lowed for making the repairs. 





Mines. 

The extralateral rights of the owner of 
a lode mining claim upon secondary veins 
are held, in Ajax Gold Mining Co. v. Hilkey 
(Colo.) 62 L. R. A. 555, not to be limited 
by the fact that the discovery vein leaves 
the claim by crossing the side line; but he 
is held to have a right to follow a secondary 
vein on its dip outside of his side lines, al 
though its apex is outside of a line drawn 
parallel with the end line through the point 
where the discovery vein leaves the claim. 


Monopoly. 





A plan by a voluntary association of met 
chants engaged in selling proprietary medi 
cines, adopted by manufacturers of them. 
looking to the maintenance of prices, by 
which the manufacturers should sell at fixed 
prices, with a rebate only to coneerns who 
could be relied on to maintain the selling 
price, is held, in John D. Park & Sons Co. 
yp. National Wholesale Druggists Asso. (N. 


Y.) 62 L, R. A. 632, not to be void as creat 
| ing monopoly, or in restraint of trade. or as 


against publie policy. 


Negligence. 

An insurer against employers’ liability, 
whose contract gives it the right to defend 
against suits by employees against the as- 
sured, and which, after a judgment in ex- 
cess of the insurance has been obtained 


| : 
jagainst the assured, agrees to perfect an 


appeal, is held, in Getehell & Martin L. & 
Mfg. Co. v. Employers’ Liability Assur. 
Corp. (Iowa) 62 L. R. A. 617, not to be lia- 
ble for negligently failing to do so, where- 
by the judgment is aifirmed, in the absence 
of anything to show that the judgment was 
erroneous, and that plaintiff could not 
have succeeded on a second trial. 
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Principal and Agent. 





The indorsement by the principal of a| 


check given in part payment of the purchase 
price of land is held in Thompson v. New 
South Coal Co. (Ala.) 62 L. R. A. 551, not 
to be a sufficient subscription of 
tract to make it binding on him, 
was made by an agent not having sufficient 
authority to bind the principal, although 
the check was attached to the contract. 


the con- 
where it 


Sale. 


In the sale of a fire-insurance expira- 
tion register, which, without the knowledge 
or consent of the vendor, had been secret- 
ly inspected and partially copied by third 
persons, made without any representation 


as to the character or quality of the 


register with reference to the privacy of | 
the information imparted by it, and with- 


out any express warranty that it consti- 
tuted an exclusive record of the matter con- 
tained therein, the rule of cuveat emptor is 
held, in Kinkel v. Winne ( Kan.) 62 L. R. A. 
596, to apply. 


Usury. 


The penalty of double the illegal inter 
est paid, imposed for the taking of usurious 
interest, held, in Second Nat. Bank vr. 
Fitzpatrick (Ky.) 62 L. R. A. 599, to be 
twice the entire amount of interest paid. 
and not merely twice the 


is 


excess above the 
legal rate. 


Waters. 


See CONSTITUTIONAL 


also Law. 


That the owner of a‘dam and pond on a 
liowing stream has no facilities for using 
the power created thereby is held, in Green 
Bay & M. Canal Co. v. Kaukauna Water 
(Wis.) 62 L. R. A. 579, not to 
prevent his recovery of substantial damages 


Power Co. 


from one who wrongfully withdraws water 
from the pond to the injury of the power. 





| Wills. 


Declarations of a testator are held, in 
Williams v. Miles (Neb.) 62 L. R. A. 383, 
to be admissible to prove the existence of a 
lost will, although the contents thereof can- 
| not be proved solely by such declarations. 
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New Books. 


“The Law of Costs in the State of New 
York.” By George E. Milliman. 
N.Y. L.C. P. Co. 1904. 

This is a new work most carefully present- 
ing in all their details and applications the 
entire body of New York cases on the sub- 
ject of costs. 


Rochester, 


This is done with special re- 
gard to all differences in the statutes under 
| Which the cases were decided. Allowances to 
counsel are also treated very fully, and all 
matters of the attorney’s rights and liens. 
Forms showing all the items of costs that 
may need to be remembered and the specif- 
ic provision of statute authorizing each 

item make the book an exceedingly valuable 


work of ready reference. With its aid one 


can swiftly list every item of costs to which 


he or his opponent is entitled, and have in- 
stantly at hand the statutory provision that 
determines it. 





It is one of those very con- 
venient time-saving reference books needed 
in every office. 
“A Digest of 
Vols. 1-14. By W. 8. Edings, Cireuit Judge 
of the Territory of Hawaii. For Sale by The 
IL. C. P. Co... 1904. $7.50. 
This digest, by Judge Edings, of fourteen 


the Hawaiian Reports.” 


| volumes of Hawaiian Reports shows that 
there is already a considerable body of ju- 
dicial decisions on many important ques- 
| tions in that territory. It marks the begin- 
ning of an increasingly valuable addition to 


the decisions of English speaking courts. 
“Street Railway Reports.” 
By Frank B. Gilbert. About 2 


year, price $5 per vol. 


Annotated. 


volumes a 


“Milburn’s Office Boy’s Digest.’ 1904. 
Cloth. $1.60. Delivered. 


“The Encyclopedic Digest of Georgia Re- 
ports.” Vol. 1 now ready. $7.50 per vol. 
“Digest of South Carolina Reports.” Vols. 
43 to 60. By C. M. Efird. 
“Art of Cross Examination.” 


Wellman. 


$7.50. Delivered. 


By Francis 


ee 


L. 


$2.70 


Through a 


Delivered. 
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typographical error this book was adver- 
tised in the February number of Case & 
CoMMENT. at $2.10. Correct price is $2.70 
delivered. 

With 
especial reference to the Office and Duties 


“Henderson's Chancery Practice.” 


of Masters in Chancery, Register, Auditors, 


Commissioners in Chancery, Court Commis- 


sioners, Master Commissioners, Referees, 


ete. 1 vol. $6 Net. 

“Hamilton's Cyclopedia of Negligence 
Cases.” By T. F. Hamilton. 1 vol. $8.50 
Net. 

“Flanders’ Life of John Marshall.” $3 
Net. 


ooo 


Recent Articles in Caw Journals 
and Reviews. 


“Gift Over after Power of Disposition in | 
the First Taker.”"—S Virginia Law Register, 


705. 
“The Law of Names in Questions of Notice 


Ss Law 


\ by Virginia 
714. 


“The Modification of the Supply-Lien Act 


Registry.” Register, 


as against Mining and Manufacturing Com- 
Virginia Law Register, 685. 


-18 


panies.”"—9 


“The Sugar Situation in Austria.”- 
Political Science Quarterly, 565. 
“Monopoly and the Struggles of Classes.” 


—18 Political Science Quarterly, 599. 
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“The Doctrine of Res Geste in the Law of 
Evidence: A Reply.” — 20 Law Quarterly 
Review, 85. 
| “Negligence of Railway Companies in Can- 
} ada.”—40 Canada Law Journal, 60. 

“Injuries from Electricity in Highways.” 

—39 Canada Law Journal, 734. 
| “The Law of the Public Callings as a So- 
| lution of the Trust Problem.”—17 Harvard 
| Law Review, 217. 

“The Taxation of Foreign Corporations.” 
17 Harvard Law Review, 248. 

“The New York Anti-Trust Act.”—4 Co- 
lumbia Law Review, 83. 


“Expansion of the Common Law, IIT.”—4 
Columbia Law Review, 96. 

“What is the Common Law?’’—4 Colum- 
bia Law Review, 116. 


“Constitutional Provisions Guaranteeing 
| Freedom of the Press in Pennsylvania.”— 
52 American Law Register, 1. 

“The Government’s Liability for the Use 
of Patented Inventions.”—52 American Law 


99 


Register, 

“Legal Education in Germany.”—29 Law 
Magazine and Review, 129. 

“Roman Law in English Decisions.”—29 
Law Magazine and Review, 139. 

“Trade Regulations in the Middle Ages.” 
—29 Law Magazine and Review, 148. 


“The Origin and History of the Chancery 
Division.”—29 Law Magazine and Review, 
| 164. 





State Boards and Commissions.”"—18 Po-| “Blockade and Contraband: Law and 
. litical Science Quarterly, 631. | Practices of Nations in Recent Times.”—29 
“The Friars in the Philippines.”—18 Po- | yaw Magazine and Review, 179. 
e ‘taal Science arterly. 637 si ad " nad 
. litieal Science Quarterly, 657. “The Right of the Subject to Personal 
, “Wife-Beaters and Other Punishment.”— | Liberty in English Law.’—29 Law Meca- 
; ; | L. 1 ing aw.”—29 Law Mags 
21 Medico-Legal Journal, 311. | vine and Review, 194 
« v , e . 
™ “The Law of Bank Checks—Practical Se- ® a ee a ‘ a 
t ie oS . Jurisdiction over Foreign Ships in Ter- 
. ries.”’—21 Banking Law Journal, 7. ‘torial Wat *__9 ‘Michi 1 Revi 
- . ‘ pins se as ritoria aters.”—2 Michigan Law Review 
“The Electoral Commission of 1877.”—38 , 
5- . a 333. 
American Law Review, 1. ' Denial’ Def 9°66 Alb 
- : . “Is a ‘Demal’ a ‘Defense’ ?)>—66 Alban 
. “Acts of Congress Declared Unconstitu- ‘ , y 





tional by the Supreme Court of the United 


States."—38 American Law Review, 21. 





| Law Journal, 36. 
“Is the Surrogate’s Court Fulfilling Its 


d. “Of the Nature of Jurisprudence and of | Purpose ?”°—66 Albany Law Journal, “0. 
a the Law: A Study in Applied Logic.”—38 “Mr. Adrinen Van der Donck, the Earliest 
American Law Review, 68. | Lawyer in New York.”"—66 Albany Law 
4 “Malicious Torts.”—-20 Law Quarterly Re- | Journal, 46. 
view. 10. | “Right of Accused to Resist Extradition 
v4 “Treasure Trove and the British Mu-|by Proving an Alibi."—58 Central Law 
. seum.”’—20 Law Quarterly Review, 27 Journal, 121. 
le “Stock Exchange ‘Differences’ and the “Statutory Regulation of the Employ- 
es Gaming Laws.”"—20 Law Quarterly Review, | ments of Women.”-—58 Central Law Jour- 
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Review, 15. 
“Constitutionality of the Law Regulating 
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American Legal News, 7 


“Liability of Any but Licensed Medical | 
Injuries Resulting 
Their Attention upon the Sick.” 


Law Journal, 61. 


Practitioners for from 


58 Central 
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Central Law 
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“The Rule of Caveat Emptor as Overcom- | 


ing any Express or Implied Warranty or 


Misrepresentation by an Executor at a Judi- 
cial Sale.’”—57 Central Law Journal, 293. 
“Ts the Initiative and Referendum in Con 
flict with the Federal Constitution Guaran 
teeing to Every State a Republican Form of 
Central Law Journal. 


Government ?”—.58 


81. 


“Quorum and Majority in Public or Nu 
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58 Central Law Journal, 84. 
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“Our Treaties and How 
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“Bloodhounds as Witnesses.”"—12 Ameri 
ean Lawyer, 17. 
“Law as an Academie Study.” 
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“The Theory of Evidence.”—13 Yale Law 
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“Impeachment of a Witness where It is 
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tral Law Journal, 149. 

“False 
the Peace, 61. 

“The Public Rights in the Seashore 
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Tbe Humorous Side. 


PROSECUTING AN INFANT.—A correspond- 


ent from Florida writes that 
dar of the Federal court 
the following title: 
-B- and C ~—K 
Kelton Round-top, the Warm Baby 
South.” 


\ \ 


spondent sends us a decree taken from th. 


on the ealen 
in that state is a 
with 


case “United 


States v. C— 


,alits 
of 


the 


POWEREUL Court lennessee corre- 
minutes of a county court of that stat 
\fter reciting 
various facts as to the history and status of 
“Tt is 


therefore ordered, adjudged, and decreed by 


i 


an er prt proceeding. 


it proceeds: 
the court that the sex of the petitioner, Kate 


ay 
line.” 


be and is hereby declared to be maseu 
The 
change of the name of the petitioner and 
him) all the 
rights and privileges guaranteed by the law 


decree further provides for 


aa 


vests her (hereafter with 


to an American male citizen. 








